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HEALTH AND SPORT COMMITTEE

 
AGENDA

 
15th Meeting, 2020 (Session 5)

 
Thursday 4 June 2020

 
The Committee will meet at 9.30 am in a virtual meeting to be broadcast on
www.scottishparliament.tv.
 
1. COVID-19 Scrutiny: The Committee will take evidence from—
 

Jeane Freeman, Cabinet Secretary for Health and Sport, Scottish
Government.
 

2. Subordinate legislation: The  Committee  will  consider  the  following  negative
instrument—

 
The Adults with Incapacity (Ethics Committee) (Scotland) (Coronavirus)
Amendment Regulations 2020 (SSI 2020/151).
 
 

3. COVID-19 Scrutiny (in private): The Committee will consider the evidence
heard earlier in the meeting.

 
 

David Cullum
Clerk to the Health and Sport Committee

Room T3.60  The Scottish Parliament  Edinburgh
Tel: 0131 348 5210

Email: david.cullum@parliament.scot
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The papers for this meeting are as follows—
 
Agenda item 1  

Note by the Clerk HS/S5/20/15/1

PRIVATE PAPER HS/S5/20/15/2 (P)

Agenda item 2  

Note by the Clerk HS/S5/20/15/3
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Health and Sport Committee  
 

15th Meeting, 2020 (Session 5) via remote video conference  
 

Thursday 4 June 2020 
 

Note by the Clerk 
 

COVID-19 short inquiries 
 
1. At the meeting on 22 April the Committee agreed to a series of four short 
individual pieces of scrutiny work looking at specific identified areas.  In each 
case it was agreed the only oral evidence to be taken would be from the Cabinet 
Secretary for Health and Sport or another Health Minister.  The Committee 
agreed to focus attention on the following topics:  

• PPE   

• Testing  

• Care home impact, and   

• Resilience/emergency planning and preparation (w/c 15 June) 

Issue this week - Care home impact 

2. The issue set out in the approach paper underpinning the short inquiry 
into care home impact was to understand why, given the shielding approach in 
force, the numbers infected appears to be growing and the rate of deaths in 
care homes remains high. 

3. Two public call for views ran from 1 May to 20 May on Citizen Space: 

• The first was targeted specifically at care home managers to gain 
an overview of how care homes have been impacted by COVID-19, 
measures implemented and guidance provided by Scottish Government. 
48 care homes responded to this call for views.   

• The second was an open public call for views, intended for 
residents, their relatives and staff, asking their opinions on how care 
homes prepared for, and managed, the care of residents during the 
pandemic. 131 people responded to this call for views.   

4. The accompanying SPICe paper explores experiences and observations 
collected in the two call for views.  

David Cullum  

Clerk 
 
28 May 2020 
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Health and Sport Committee 
 

15th Meeting, 2020 (Session 5)  
 

Thursday 4 June 2020 
 

SSI cover note for: The Adults with Incapacity (Ethics Committee) (Scotland) 
(Coronavirus) Amendment Regulations 2020 

 
SSI 2020/151 

 
Title of Instrument:  The Adults with Incapacity (Ethics Committee)  
     (Scotland) (Coronavirus) Amendment Regulations 
     2020 
 
Type of Instrument:  Negative 
 
Laid Date:    15 May 2020 
 
Circulated to Members:  21 May 2020 
 
Meeting Date:   4 June 2020  
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No 
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    Yes 
 
Reporting deadline:  22 June 2020 
 
Recommendation 
 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
 
2. In response to Covid-19 a programme of research has been commissioned 
across the UK.  Where research involves recruiting patients in the NHS, an ethical 
opinion must be sought from a Research Ethics Committee (REC).  In the context of 
research within intensive care the opinion must be sought from the “Scotland A” 
Committee, which is the REC established under section 51 of the Adults with 
Incapacity (Scotland) Act 2000.  The policy objective is to improve the capacity of 
Scotland A to deal with the anticipated workload and introduce some flexibilities into 
its working practices due to significant volumes of Covid-19 research being 
commissioned in Scotland. It should be noted, that while this amending legislation 
provides for more flexible ways of working and increase capacity, it does not change 
the policy or principles on research involving adults with incapacity in Scotland. 
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3. An electronic copy of the instrument is available at: 
https://www.legislation.gov.uk/ssi/2020/151/contents/made  

 
4. A copy of the Scottish Government’s Explanatory and Policy Notes are 
included in Annexe A. 

 
5. The Committee received a letter from the Scottish Government on 15 May 
2020 advising that this instrument is in breach of the 28 day laying requirements as it 
came into force on 21 May 2020. The letter is available at Annexe B. 

 
6. Prior to the Committee’s consideration of the instrument, correspondence was 
issued to the Scottish Government Legal Directorate on 19 May 2020 for clarification 
purposes.  The questions raised, and responses received on 20 May 2020, are 
available at Annexe C. 
 
Purpose 
 
7. These Regulations amend the Adults with Incapacity (Ethics Committee) 
(Scotland) Regulations 2002 (“the 2002 Regulations”).  
 
8. Regulation 2(2) amends regulation 3(4) and (5) to extend the consecutive 
period a person may be appointed to the Ethics Committee (“the Committee”) from 
10 to 12 years.  
 
9. Regulation 2(3) amends the 2002 Regulations to allow Ministers to appoint up 
to two Alternate Vice Chairs in addition to a Chair and Vice Chair.  
 
10. Regulation 2(4) amends the 2002 Regulations to reduce the number of 
Committee members required to approve any research from 7 to 3 and adjust the 
description of persons to be included in that number. The amendment provides that 
one of the 3 persons must be the Chair or in the absence of the Chair the Vice-Chair 
or an Alternate Vice Chair. 
 
Delegated Powers and Law Reform Committee 
 
11. At its meeting on 26 May 2020, the Committee agreed to draw the attention of 
Parliament to the instrument and to report that it found the breach of s28(2) of the 
Interpretation and Legislative Reform (Scotland) Act 2010 acceptable with regard to 
the instrument.  The extract from the report is below: 
  
Committee Consideration 

 
• This instrument was laid before the Parliament on 15 May 2020 and came into 

force on 21 May 2020. This does not respect the requirement that at least 28 
days should elapse between the laying of an instrument which is subject to the 
negative procedure and the coming into force of that instrument. 
 

• The Committee is therefore required to draw the instrument to the attention of 
the Parliament for breaching the 28 day rule. 
 

https://www.legislation.gov.uk/ssi/2020/151/contents/made
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• The Committee therefore reports this instrument to the lead committee, the 
Health and Sport Committee, under reporting ground (j). 
 

• The reasons for the breach of the 28 day rule in this case are set out in a letter 
to the Presiding Officer dated 15 May 2020 (see Annexe B). 
 

• This letter sets out that the Scottish Government considers that there is an 
urgent need to bring the instrument into force to address a significant increase 
in the Ethics Committee’s workload due to high volumes of Covid-19 research 
being commissioned. 
 

• The Committee is content with the reasons for the breach of the 28 day rule in 
these circumstance. 
 

Procedure for Negative Instruments 
 
12. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. 

 
13. If that is also agreed to, Scottish Ministers must revoke the instrument. Each 
negative instrument appears on a committee agenda at the first opportunity after the 
Delegated Powers and Law Reform Committee has reported on it. This means that, 
if questions are asked or concerns raised, consideration of the instrument can 
usually be continued to a later meeting to allow correspondence to be entered into or 
a Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendation on it. 
 
Clerks 
Health and Sport Committee  
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 Annexe A 
Scottish Government Explanatory Note 
 
As per purpose above. 
 
Scottish Government Policy Note 
 
The above instrument was made in exercise of the powers conferred by section 
51(6) of the Adults with Incapacity (Scotland) Act 2000 and all other powers enabling 
them to do so. The instrument is subject to negative procedure. 
 
Purpose of the instrument. 
 
As a consequence of Covid-19, to improve the capacity of and introduce some 
flexibilities into the working of the committee established to deal with research 
involving adults with incapacity in Scotland. 

 
Policy Objectives 
 
In response to Covid-19 a programme of research has been commissioned across 
the UK.  Where research involves recruiting patients in the NHS, an ethical opinion 
must be sought from a Research Ethics Committee (REC). In the context of research 
within intensive care the opinion must be sought from the “Scotland A” Committee, 
which is the REC established under section 51 of the Adults with Incapacity 
(Scotland) Act 2000. The policy objective is to improve the capacity of Scotland A to 
deal with the anticipated workload. This will be achieved through introducing the role 
of “alternate vice chair” to convene the committee in the absence of the chair/ vice 
chair; increasing the term of appointment from 10 to 12 years to enable existing 
members to be retained through the anticipated term of the pandemic, and; 
reducing quoracy to 3, for example to assist the committee through periods of non-
availability of clinician members of Scotland A during the pandemic. 
 
Consultation 
 
No public consultation has been conducted. However, staff in NHS Lothian (the 
Health Board which supports Scotland A) as well as the chair and members of the 
committee were consulted and were supportive of the changes. 
 
Impact Assessments 
 
No impact assessments have been conducted. This is because the changes are 
technical in nature and do not affect the policy or practice in regard to research 
involving adults with incapacity. 
 
Financial Effects 
 
The Cabinet Secretary for Health and Sport confirms that no BRIA is necessary as 
the instrument has no financial effects on the Scottish Government, local 
government or on business. 
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Annexe B 
 

Chief Medical Officer Directorate 

Chief Scientist Office Division 

 

 

 

The Presiding Officer  
c/o The Chamber Desk 

Room G10 

Scottish Parliament 
Edinburgh 

EH99 1SP 

 

 

 

___ 
15th May 2020 
  
Dear Presiding Officer 
 

THE Adults with Incapacity (Ethics Committee) (Scotland) (Coronavirus) 
Amendment Regulations 2020  

  
The Adults with Incapacity (Ethics Committee) (Scotland) (Coronavirus) Amendment 
Regulations 2020, SSI 2020/151 was made by the Scottish Ministers under 
section 51(6) of the Adults with Incapacity (Scotland) Act 2000 on 14th May 2020.  It 
is being laid before the Scottish Parliament today, 15th May 2020 and comes into 
force on 21st May 2020 

  
Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets 
out that a negative SSI must be laid before the Scottish Parliament at least 28 days 
before the instrument comes into force. On this occasion, this has not been complied 
with and to meet the requirements of section 31(3) that Act, this letter explains why. 
  
There is an urgent need to bring the SSI into force for public health reasons, due to 
the COVID-19 pandemic. 
 
Where research involves patients in the NHS, studies must obtain an ethical opinion 
prior to opening.  Where an NHS Research Ethics Committee (REC) gives an 
opinion, it has an ongoing role where amendments might be required to the original 
design or scope of the activity.  In regard to Covid-19 research much of it will be 
adaptive in nature and we anticipate the number of amendments may be significant.  
In the context of intensive care, many of the patients involved with these studies and 
trials will lack mental capacity, or may lose capacity soon after being recruited. This 
means that an opinion must be sought from the REC (“Scotland A”) constituted 
under section 51 of the Adults with Incapacity (Scotland) Act 2000, the only one of 
Scotland’s 12 RECs which is able to consider such matters. 
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The legislation which underpins Scotland A gives the committee a quite different 
structure to other RECs in the UK.  The committee is therefore unable to operate in 
ways which other RECs across the UK may do.   
 
For example, other committees have alternate Vice Chairs to assist in convening the 
committee in the absence of the chair/ vice chair, they may deal with amendments 
using a quoracy of only 3 members and their appointing authorities have discretion 
to appoint members for up to 12 years.  Scotland A is not in such a position.   
 
In summary, in the context of this public health emergency Scotland A faces a 
significant increased workload as significant volumes of Covid-19 research are being 
commissioned in Scotland.  These new research applications will require 
amendment as studies adapt to new learning and findings.  Clinician members of 
Scotland A are also contributing to patient care on a day-to-day basis and against 
this backdrop face particular time pressures whatever happens with the outbreak in 
Scotland.  Amending this legislation without delay is therefore essential. 
 
It should be noted, that while this amending legislation would provide for more 
flexible ways of working and increase capacity, it does not change the policy or 
principles on research involving adults with incapacity in Scotland.       
 
 Yours sincerely 
 
 
Gordon Watt 

Senior Research Policy Manager 
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Annexe C 
 
Email correspondence with the Scottish Government Legal Directorate on 19 
and 20 May 2020: 
 
• Was the decision to put Coronavirus in the title of the instrument to 
purely address the increased research with regards to Coronavirus cases? 
 
The decision to put Coronavirus in the title of the instrument was to reflect the fact 
that the need for the amendments was linked to coronavirus. They were required to 
give the committee the resilience it needed to cope with increased research activity 
at a time of reduced availability of members due to clinical pressures.  
 
• Our understanding with instruments relating to Coronavirus is that they 
are time limited and link to the Emergency Acts.  Can you therefore confirm if 
this SSI will fall at the same time as emergency legislation ceases? 
 
Consideration was given to the possibility of time limiting the effect of the 
amendments however much of the research, including follow-up, will continue 
beyond the pandemic.  They will be reviewed together with any recommendations 
arising from the independent review of mental health legislation 
 https://www.gov.scot/publications/mental-health-law-review-update-december-2019/  
 
• If this SSI does not fall at the same as emergency legislation ceases, can 
you provide us with an explanation as to why it is thought necessary to make 
the explicit link in the title? 
 
 As per the response to the first question.  
 

https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.scot%2Fpublications%2Fmental-health-law-review-update-december-2019%2F&data=02%7C01%7CLara.Donaldson%40parliament.scot%7C4fc211f50cd04eac545808d7fccee175%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637255837789529187&sdata=jhzPwSLDnnbSk%2FXGFcTzzk1ieQ2j6vqWhLwq05BbYpo%3D&reserved=0
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